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IN THE 


United States Court cf Appeals 

For the Second Circuit 


Nos. 74-2004; 74-2041 


UNITED STATES OF AMERICA, 


Uesponrfrnl. 


vs. 


BEN J. SLUTSKY and .JULIUS 
SLUTSKY,d/b/a“THE NEVELE,” 

. I -ppellant*. 


On Appeal From the United States District Court 
for the Southern District of New York. 


APPELLANTS’ BRIEF 
Preliminary Statement 

\ 

Ben Slutsky, age G. r ) and Julius Slutsky, age <>4. were 
each sentenced to five years in prison for income tax 
evasion. Their convictions were affirmed by this Court and 
a petition for certiorari was denied. 

The government's theory of prosecution was based upon 
the hank deposit method of reconstructing income without 
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uny showing of any sjiecific it* ms of omitted income. A 
motion for a new trial was baseo on newly discovered evi¬ 
dence showing the entire deficiency charged w$s explained 
hy the cashing of payroll checks which were re-deposited 
in the appellants’ business account (The Nevele Hotel). 
The first apjieal is from a denial of this motion. 

A second motion for reduction of sentence urged that the 
appellants’ punishment he modified because of its extreme 
severity and the serious illness of Hen Slutsky. Tt was 
shown that the sentence imposed under $ 4208(a) (2) was 
inoperative since the parole board’s statistics conclusively 
show that the average person receiving a 4208(a)(2) sen 
tenee serves more time in prison than a man who receives 
a regular sentence. Thus, it was argued that the court, 
unaware of these facts, made a mistake of fact in sentencing 
and accordingly should reassess the sentence in light of 
this circumstance. The second appeal is from a denial of 
this motion. 

A motion to consolidate the appeals was granted by this 
( ourt on the 8th day of August, 1974. 


Questions Presented 

1. Whether the appellants’ sentence should be vacated 
because it is baser] upon a mistake of fact and was mechan¬ 
ically imposed? 

2. Whether the district court abused its discretion in 
imposing such a harsh sentence upon the appellants and 
v liether this Court should reduce it ’ 

Whether the trial court’s denial of a hearing in con¬ 
nection with a motion for a new trial was error where there 
was presented issues of fact? 


f 




Statutes Involved 


IS TT.S.C. $4208. Fixing eligibility for parole at time of 
Sentencing 

(a) Upon entering a judgment of conviction, the 
court having jurisdiction to impose sentence, when in 
its opinion the ends of justice and l>est interests of 
the public require that the defendant lx* sentenced 
to imprisonment for a term exceeding one year, may 

• • •(-) . • • fix the maximum sentence of imprison¬ 
ment to be served in A'hicli event the court may specify 
that the prisoner may become eligible for parole at 
such time as the board of parole may determine. 

• • • 


Federal Rules of Criminal Procedure 
Rule 33. New Trial 

The court on motion of a defendant may grant a new 
trial to him if required in the interest of justice. If 
trial was by the court without a jury the court on 
motion of a defendant for a new trial may vacate the 
judgment if entered, take additional testimony and 
direct the entry of a new judgment. A motion for a 
new trial based on the ground of newly discovered 
evidence may be made only before or within two years 
after final judgment, but if an appeal is jiending the 
court may grant the motion only on remand of the case. 
A motion for a new trial based on any other grounds 
shall be made within 7 days after verdict or finding of 
guilty or within such further time as the court may fix 
during the 7-day period. 

As amended Fell. 2M, 1 ?•(><>. elf. July l, 1000. 

Rule 3a. Correction or Reduction of Sentence 

The court may correct an illegal sentence at any time 
and may correct a sentence imposed in an illegal man 
ner within the time provided herein for the reduction 
of sentence. The court may reduce a sentence within 
120 days after the sentence is imposed, or within 120 
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(lays after receipt by the court of a mandate issued 
ipon affirmance of the judgment or dismissal of the 
appeal, or within 120 days after entry of any order or 
judgment of the Supreme Court denying review of or 
havmg the effect of upholding, a judgment of convic 
tion. The court may also reduce a sentence unon 

'• . . . 

Statement of Facts 

The voyage of Ben and Julius Slutsky through the fed¬ 
eral court system lias been long and arduous. Some of 
that history must be reviewed in order to place the issues 
raised in tins apjieal in proper prospective. We have re¬ 
cruited only the most essential facts from this Court’s 
archives in support of our claims here. 


Historical Events 

In 1972 Ben and Julius Slutsky were indicted by a grand 
jury in the Southern District of New York for attempted 
income tax evasion and the filing of false tax returns in 
violation of §§ 7201 and 7206 of Title 26 of the United 
States Code. They were found guilty on January 9, 1973 
after a jury trial, and on March 19 1973 were sentenced to 
five years imprisonment by the Ihm. |J 0 yd I’. MacMnlion.* 

On September 24. 1973 ties Court affirmed the anpellants’ 
convictions for tax evasion but vacated the false filing con¬ 
victions. I niter! States v. Slutsky, 487 F.2d 832 (2d Cir 
1973). On April 15, 1974 the United States Supreme Court 
denied a petition for certiorari. 

A ss 



Motion for u »w Trial 


In Octol>er of 1973, alter tliis Court affirmed appellants’ 
convictions, E. Stewart Jones of Troy, New York and 
I lerald Price Fahringer of Buffalo, New York were en¬ 
gaged to prepare and file the |M-tition for certiorari in the 
United States Supreme Court.* 

In order to adequately understand the case, counsel 
traveled to the Nevele Hotel and personally examined 
many of the transactions relating to the taxable years 
196.), 1966 and 1967, which were the subject of appellants’ 
original indictment (25).** At that time a financial state¬ 
ment of Nevele Acres, dated December 31, 1973, showing 
an obligation due and owing from the Nevele Hotel to 
Nevele Acres in the amount of $1,168,099.48, was accident¬ 
ally discovered (2;>).*** ’I'his entry caught counsel's atten¬ 
tion and an investigation of this liability disclosed, for 
the first time, that large transfers of funds were made 
from the Nevele Acres to the Nevele Hotel for the purpose 
ol cashing payroll checks. Pursuing further this startling 
development, it was leameo that other companies, uncon¬ 
nected with the Nevele Hotel, furnished large sums of funds 
to the Nevele for the purpose of fulfilling the large cash 
demands needed to fund the payroll cashing operation (25). 

The accounting firth of Haskins & Sells was immediately 
engaged to fully investigate this newly discovered evidence, 
and after several months of examining the accounts of 
the Nevele Hotel, they concluded that $1,550,335 in payroll 
checks had been processed through the Nevele general 

* Mmh-M.imIs were represented by I.ouis Pender and Moses Kove. both of 

. " City, through the trial proceedings and the first appeal to this 

v ourt. 

•* Refers to pages of the appellants’ appendix. 

Wle Acres owns race horses (trotters) ami enjoyed large profits during 
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chocking account (57). All this money, which was clearly 
non-income, was charged by the government to the Nevele 
Hotel as income ,! The importance of this decisive dis¬ 
closure can only be assessed by viewing it in the light of 
the whole case. 


The Government’s Theory of Prosecution 


In 1969 the Internal Revenue Service began a tax in¬ 
vestigation of the Nevele Hotel using soley as its basis 
the bank deposit method of reconstructing income. The 
investigation eventually focused on the two major business 
accounts maintained by the Nevele Motel in the First 
National Rank and Trust Company of Ellenville and the 
Ellenville National Rank.* 


♦ The deposits in these two central accounts for the years 

19f»5 through 1967 totaled close to $15 million.** The 
government chose only to investigate deposits in these 
accounts of checks over $1,000, which totaled $5.3 million. 
The government found that $3.8 million consisted of non¬ 
income items. Accordingly, it merely reduced the total 
deposits of approximately $15 million by $3.8 million and 
charged the balance of $i 1 million to gross receipts.*** This 
amount was then discounted by the direct costs, expenses 
and depreciation claimed on appellants’ tax return. With¬ 
out investigating additional non-income deposits, for which 


* The four other hank accounts explored by the government were: a hank 
account in the Sullivan National Rank; a savings account under the name 
of Julius and Ren Slutsky; a Julius or Alice Slutskv checking account; and 
an Alice Slutsky checking account. The latter three accounts are maintained 
m the Ellenville National Hank. 


** For ease of comprehension we have rounded off all the hank deposit 
figures. The actual amount of the debits was $14.8 million in the First 
National Hank and Trust Company and the National Rank. These tacts are 
for the most part, set forth in this Court's opinion at 487 F.2d at 832 


**♦ The $11 million consisted of $1.5 million in checks over $1,000; $8 5 million 
in checks under $1,000; and $1 million in cash. minion 
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explanations were furnished by appellants, the govern¬ 
ment arbitrarily claimed $1.2 million as unreported in¬ 
come. 

As this Court will recall, the government flatly refused 
to investigate the appellants’ leads concerning the $8.5 
million in checks under $1,(XXI, which included the $1.2 
million charged in the indictment. Consequently, it is 
undisputed that this huge amount charged as income 
against the appellants was never verified. When the gov¬ 
ernment was asked why they had not investigated the $8.5 
million in checks, they merely stated, “It would require 
the examination of hundreds of thousands of boxes of 
microfilms” (1118).* Significantly the government admitted 
that they had the manpower to conduct such an investiga¬ 
tion, but declined to do so because they assumed all the 
money deposited in these business accounts was income 
(318, 327).** This Court acknowledged this unverified 
claim of income by stating: 

“Almost $.8.(1 million, however, was in unidentified 
items, and a further $1 million was in currency. Ap- 
pellants’ principal attack on the sufficiency of the gov 
ermnent’s investigation focuses on this large sum of 
unidentified checks and currency charged as income." 
<4X7 F.2d at 841)*** 

Tn essence, the government simply charged this huge 
amount of dejaisits to the appellants’ income. The follow¬ 
ing chart illustrates the enormity of this miscalculation on 
the part of the government. 

* Kcfers to pages of the appendix filed with this Court in the first apical. 

** Kcfers to pages of the appendix filed with this Court in the first ap|>eal. 

*•* The government for the first time in their brief in this Court claimed that 
they identified, hut did not investigate, 1,447 checks out of the $S.4 million 
amount However, they only verified ci<ihl of the 1,447 checks. 
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$14.8 Million Total Deposits in the 
First National Bank & Trust Company and 
the National Bank of Ellenville 
for the Years 1965 through 1967 



Chart originally set forth in Appellants' Motion for a New Trial 
see Appendix page 12. 
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The government investigated the savings accounts in the 
names of Ben Slutsky and Julius and Alice Slutsky at the 
EllenviMe National Bank and never claimed that any of 
the money deposited in these accounts was unreported. 

The government never proved any specific item of in¬ 
come which was unreported. In other words, no direct 
evidence was ever presented showing that either of the 
appellants failed to report a single penny of earned 
income. Only the most, questionable inferences were drawn 
by the government from the circumstantial evidence of over 
$8 million of checks and cash deposited in these business 
accounts. Accordingly, the government erroneously con¬ 
cluded that tin* following amounts of income were unre- 
^jorted for the years in question: 



Unrepnrted Income 

Tax Due 


$ 399,177.21 

$199,588.00 

i 900 

477,910.47 

239,955.23 

1907 

354,975.32 

177,487.00 


*1,232.003.00 

$017,031.59 


Through the newly-discovered evidence we are now able 
to show that this entire amount of allegedly unreported in¬ 
come can be fully and completely explained by the govern 
meat’s failure to take into account the cashing of payroll 
checks through the general business account. 


Cashing of Payroll Checks 

The Nevele Hotel has anywhere from 300 to 400 em- 
plovees during tin* course of the year, depending upon the 
season (lb). The hotel is located in a remote area of the 
Cciskills, so that over 00 percent of the employees cash their 
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payroll chocks through the hotel (15). There is a pay¬ 
master who every week has in his possession each employ¬ 
ee’s paycheck (15). The paydays for each week are Sun¬ 
day and Monday (15). On these days the employees report 
to the paymaster's office located in the Nevele Hotel’s 
main offices, obtain their checks, endorse them, anti return 
hem to the paymaster, who disburses their pay in curren- 
« v ami coin (15). 

The currency used to cash the employees’ paychecks 
came from an independent, non-income source which re¬ 
lates directly to the newly-discovered evidence. At the 
end of each payday, the paymaster would take the cashed 
checks, which were sorted in small bundles of approxi¬ 
mately 25 each, with an adding machine tape showing the 
total amount of those checks wrapped about the collection, 
and would deliver them to the front office where they would 
be assembled (16). On Monday, Tuesday or perhaps 
Wednesday these payroll checks would he deposited, to¬ 
gether with the day’s guest receipts (16). 

The deposit slip for the Kllenville National Hank would 
simply list the total of the payroll checks, together with 
groups of checks received from guests in payment for their 
hill.- (16). As an illustration, there follows a deposit slip 
used by the Nevele Hotel for their deposits made in the 
Kllenville National Hank which was made a part of our 
motion for a new trial (17). 
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Ml III*’ All t III C Y' AND OWA< IS Aid IN 


originally set forth In Appellants' 
»ndlx page 17 . 


Motion for a New Trial; 








Tho payroll checks deposited in the Xevele hank account 
were not identified on the deposit slips and on tin* hank 
statements. Since the government only investigated checks 
deposited over $1,000, all these payroll checks were included 
in the government’s audit as income under their hank de¬ 
posits theory of prosecution. 

.\s we will point out later in greater detail, the currency 
needed to cash these payroll checks had to he secured from 
sources other than daily guests receipts and the Xevele 
funds in the Kllenville National Hank because of the* large 
payroll demands. Over !><) percent of the guests paid their 
hills by check, so there was rarely enough cash from that 
source to he utilized in cashing the payroll checks (1C). The 
hank account of the Xevele Motel rarely had sufficient sur¬ 
plus funds to he used to meet the large pavroll cashing 
demands. As a consequence, the currency used to cash the 
payroll checks had to he seen reel from an outside source, 
which we were fully prepared to document at a hearing, 
had one been granted in this case. 

Haskins & Sells, one of the most reputable accounting 
firms in the nation, was engaged to audit these accounts 
and prepare a schedule of the Xevele payroll checks cashed 
and deposited in their checking account. The following 
charts show the payroll checks cashed and deposited in 
1 lie Xevele checking account and erroneously charged 
against the appellants as income. These figures were fully 
verified by Haskins & Sells (fit!). The charts also contain 
a list of other “disbursement checks” which were deposited 
in the Xevele cheeking account and were wrongful I v 
charged to them as income under the government’s hank 
deposit theory of prosecution. 
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bevele Checks Cashed and Deposited 
In the Nevele Checking Account 



J966 

Payroll 

Other 

Disbursement 


('hecks 

Checks 

January 

$ 37,560 

$ 7,488 

February 

32,053 

8,473 

March 

41,018 

5,284 

April 

37,815 

8,328 

May 

36,439 

19,002 

June 

49,385 

3,333 

July 

45,937 

10,197 

August 

57.571 

10,763 

September 

46,382 

10,460 

October 

41,318 

22,785 

November 

51,713 

13,344 

December 

32,475 

4,127 


$509,666 

$123,584 

Summary —1966 

Payroll Checks 

$509,666 


Other Checks 

123,584 


Total 

$633,250 



$477,910.47 

Amount charger] 


government ns mi re¬ 
porter! income 








17 


’j . * 


AT 


Nevcle Checks Cashed and Deposited 
In the Nevele Checking Account 

19f.r> 



I'agroll 

Other 

Disl ursemenl 


Checks 

Checks 

January 

$ 20,415 

$ 5,708 

February 

29,440 

3,043 

March 

36,855 

0,173 

April 

32,189 

5,218 

May 

34,400 

2,757 

June 

43,124 

5,331 

July 

40,550 

2,347 

August 

50,073 

12,840 

September 

40,481 

14,852 

October 

40,004 

8,032 

November 

42,099 

12,600 

December 

32.024 

5,070 


$448,920 

$ 84,697 

SUMMA RY -1 965 

l’ayroll Checks 

$448,920 


Other Checks 

84,<197 


Total 

$533,017 



$399,177.21 

Amount charge 


government as mire 
ported income 






A evtle Checks Cashed atul Deposited 
In the Nevele Checking Account 


in 67 




Other 


Payroll 

Disbursem ent 


Checks 

('hecks 

January 

$ 37,881 

$ 21,154 

February 

37,468 

8,752 

March 

45,749 

4,515 

April 

35,515 

15,369 

May 

45,406 

8,275 

Jm/- 

Jr 

58,979 

13,127 

July 

52,005 

0,553 

August 

62,404 

15.740 

September 

54,688 

7,160 

October 

04,752 

14,614 

November 

51,570 

10.127 

December 

45,320 

3,407 


$591,749 

$128,853 

S IT M M Ail Y — 1967 



Payroll Checks 

$591,749 


Other Checks 

128,853 


Total 

$720,602 



$354,975.32 

Amount charged bv 



government as nnre 



ported income 


As shown by those charts, the cashing of tin- Nowh- pay 
roll checks and the depositing of them in the Nevelo check- 
inp account exceeds the tax deficiency charged for racli of 
the years alleged in th<* indictment. And. of eourse. the 
total Nevele checks cashed exceeds the unreporfed income 
in even a greater amount. 
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1.965 

448,920 


1966 


1967 


v 




i 


Payroll checks 
cashed and 
deposited 

Alleged 

urircported 

income 


509,WJG 591,749 


599,177.21 


477,910.47 354,975.32 
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The Nevele Had Insufficient Funds 
to Cash Checks 

The cash proceeds received from guests in payment of 
their bills in the form of currency and coin, which consisted 
of less than 15 percent of a day’s receipts, was either de¬ 
posited in the Nevele checking account or used to pay con¬ 
cessionaires (22). The currency received from guests 
as payment for their bills was rarely used to cash payroll 
checks, because it was never sufficient in any given week, 
and it was usually needed to pay the concessionaires (23).* 

Currency could not be drawn from the Nevele bank ac¬ 
count to meet the payroll cashing requirements because 
there was rarely enough surplus funds in that checking 
account to satisfy these large check cashing needs. For 
instance, the Haskins & Sells investigation shows that in 
.June of 1905 payroll checks, cashed through tin* Nevele 
hotel, were deposited in the Nevele checking account in the 
amount of $43,124.08 (23). 

* If a guest purchase*) $75 worth of clothing in one of the shops on thr 
Nevele premises, this amount would he included in his hotel bill. When he 
departed, he would pay his hotel bill in full, hut the hotel would then 
disburse S75 in currency to the concessionaire, after having deposited the 
full amount in their account. The same procedure would be followed with 
jewelry and other sundry items purchased in gift shops, drug stores, etc. U4i 



Only $11,000 in currency and coin was deposited in the 
Nevele checking account that same month (23). Further¬ 
more, the bank balance for the Nevele checking account on 
May 31, 19(55 was $20,31(5.09, and by dime 30, 19(55 that 
account was overdrawn in the amount of $12,938.79 (23).* 
These figures show conclusively that the $43,000 in cur¬ 
rency and coin used to cash the payroll checks had to have 
come from a source other than guest receipts or from the 
Nevele checking account. Both of these sources were in 
adequate to supply the $43,000 in cash. Therefore, these 
tunds had to have come from an outside source. 


Newly-Discovered Evidence 

As pointed out earlier, while counsel was investigating 
the Nevele Hotel transactions relating to the taxable years 
1965, 1966 and 1967, he stumbled onto a financial state¬ 
ment of an enterprise called Nevele Acres, dated Decem¬ 
ber 31, 1973, showing an obligation due and owing from 
the Nevele Hotel to Nevele Acres in the amount of 
$1,168,099.48 (25). This entry was investigated and for 
the first time it was discovered that large transfers of 
funds were made from Nevele Acres to the Nevele Hotel 
lor the purpose of cashing payroll checks (25). 

Pursuing this crucial lead, it was learned that other 
companies, unconnected with the Nevele Hotel’s operation, 
furnished funds to the Nevele for purpose of fulfilling the 
large cash demands needed to fund the payroll cashing 
operation (25). As an example, a company called Golden 
(inte-Olcott also issued checks payable either to Ben or 
Julius Slutsky which were ultimately cashed by them and 

•The funds in the Nevele hanking account were heavily taxed to nav 

“7" M *—«• t 
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the currency used to meet the payroll needs (25). The 
snme was true of another enterprise called the Sun Spa 
Resort Hotel (25). 

I hese businesses are quite substantial, having income in 
excess of $2 million for the years in question. However, 
they, unlike the Nevele, for the most part had a low over¬ 
head small payroll demands, and therefore had funds 
rea available to meet the payroll cashing needs of 
the Nevele Hotel (25). Furthermore, the same principals, 
i.r.., Ren and Julius Slutsky, owned these concerns (2(1). 
Therefore, these transfers were easily effectuated when 
cash was needed. 

Since the Nevele Acres, Golden Gatc-Oleott and the Sun 
Spa are companies unconnected to the operation of the 
Nevele Hotel, this newly-discovered evidence was under¬ 
standably not uncovered. Nevele Acres, the Sun Spa and 
Golden Gate-Olcott mainta.ned separate sets of books, 
which were not located at tin* Nevele Hotel, and employed 
separate accountants (2f»). 

I In* Internal Revenue Service never examined the books 
and records of Nevele Acres, the Sun Spa or the Golden 
Gate-Olcott (2(i). As a consequence, anyone investigating 
the transactions of the Nevele Hotel would not have dis¬ 
covered this critical evidence. The checks were made out, 
for the most part, to Ren and Julius Slutsky, and cashed 
by them, and the currency used to meet the Nevele pav 
roll demands (2H). There was no reason to record tin* 
transaction on the books and records of the Nevele (2fi). 
Accordingly, there was no way a person would know of 
these transfers by examining the Xrrrlr’s books and rec¬ 
ords. 
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On the other hand, Ben and Julius Slutsky had been 
advised by Louis Bender that the government had no case 
against then. (2b, 44, 47, 48). He explained to them that 
they would succeed at trial, and consequently they were not 
made aware of the importance of the payroll cashing 
operation of the Nevele Hotel (2b. 44, 4b-47). Surely 
this is understandable in the prosecution of a complex tax 
case where the government was proceeding on a bank de¬ 
posits method of prosecution. Ben and Julius Slutsky, 
who are not accountants, did not anticipate that these 
transactions would play a critical part in their defense, 
when they had been advised by their counsel that the gov¬ 
ernment had no case against them (2b, 44, 47, 48). Thus 
it was urged in the court below that this evidence in all 
respects was new and the failure to learn of this evidence 
at the time of trial was not due to the appellants’ lack of 
diligence. 


On July 23, 1974 the Hon. Lloyd F. MacMahon denied 
the appellants’ motion for a new trial, holding that there 
was an insufficient showing that the evidence was newly 
discovered and concluding that even if the evidence were 
newly discovered, it would not have led to an acquittal at 
a retrial (70-77). 


Motion for Reduction of Sentence 

On March 19, 1973, the Hon. Lloyd F. MacMahon 
sentenced each of the appellants under $ 4208(a)(2) to five 
years imprisonment which provides that the appellants shall 
be eligible for parole at any time. Thereafter on July 22. 
the appellants filed a motion to reduce or modify their 
sentences under Rule 35 of the Federal Rules of Criminal 
Procedure. The motion disclosed facts which either arose 
since the appellants were sentenced or were unknown to the 
Fourt at the time the punishment was imposed. 
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The llln«M of Ben Slutsky 

Bon Slutsky, who is (>5 years old, has been severely ill 
since the original sentence was imposed upon him (80). In 
May of 1973 he was hospitalized with a severe case of 
hepatitis and suffered several relapses (80). From May of 
1973 until .Janunry 29, 1974 it was necessary for him to be 
hospitalized for no less than 73 days on four different 
occasions (181). Those periods of confinement wore fully 
documented bv the hospital records of the Horton Memorial 
Hospital in Middletown, New York (132-170). 

I)r. Louis A. lazar certified that Ben Slutsky’s hepatitis 
was “chronic” and that his health status was “indeed pre¬ 
carious” (178). Dr. Lazar concluded that in his “firm 
medical opinion", the serving of any prison sentence would 
imperil Ben Slutsky’s health and would inevitably initiate 
serious complications with his hepatitis which would Is* 
critically debilitating (178-179). 

Ben Slutsky also suffers from a serious heart ailment and 
has recently suffered a temporary loss of vision which Dr. 
Lazar lielieves is related to coronary insufficiency. A hear¬ 
ing was sought to fully investigate Ben Slutsky’s disabilities 
and to re-evaluate the sentence imposed upon him because 
of his critical illness. 


('.ompurative Sentence* 

A comprehensive list of cases where other men wore 
either convicted of similar offenses or more serious crimes 
and received far more lenient sentences was supplied to 
.Fudge MacMalion. Some of the defendants were reputed 
Mafia leaders others wore convicted of crimes involving 
violence. Twenty-seven cases were listed in appellants' 



♦ 





motion and fully documented (103-108). Some of the defen¬ 
dants are well known to this Court. For instance, Tony 
“Ducks Corallo, reputed Mafia leader, corrupting public 
officials—3 years; Daniel Motto, bribing public officials— 
2 years; Lauria, loan sharking with acts of brutality against 
victims—3 years; and Joseph Ruggiero, perjury—3 months. 

Leading the list of income tax cases is Spiro Agnew—3 
years unsupervised probation, Dominic Fago—18 months: 
Bernard Remzi—4 months; Jessie Burney—5 years proba¬ 
tion; Irving Whallev, Republican Congressman from West¬ 
ern Pennsylvania, mail fraud—3 years probation. 

1 he October 20th Wall Street Journal reported that of 
25 tax evasion con net ions in tlie Atlanta Federal Court 
over the past five years only six defendants were sentenced 
to prison. Tn Denver all persons convicted of tax cases for 
the year 1973 received a minimum of 30 days in prison 
*106). Tt was urged that the appellants’ sentences should 
lie re-assessed in light of these crucial disclosures. 

InefTectivenem* of 4208( a ) ( 2 ) Sentence 

The petition for reduction of sentence divulged the 
alarming situation found to exist for the 4208(a)(2) sen¬ 
tence. Statistics uncovered in the Report of the United 
States Board of Parole filed with the Committee on the 
Judiciary revealed that the average man sentenced under 
4208(a)(2) spends more time in prison than a jierson who 
receives a “regular” sentence (109, 110). The Parole 
Board’s biennial report discloses that in 1972 a man serving 
a “regular” sentence averaged 24.9 months in prison while 
a person serving an “(a)(2)" sentence served 25.5 months 
( 110 ). 




Using the Parole Board’s figures the Court was shown 
that a man sentenced to prison for income tax evasion will 
not !*• paroled until he serves 30.1 months of his sentence 
(110). Asa consequence the Court was urged to reconsider 
the sentence imposed upon the appellants l>eeause of this 
serious mistake of fact in the imposition of punishment. A 
hearing was also sought to fully investigate these claims 
( 112 ). 

On July 24, 1974 Judge MacMahon summarily denied the 
appellants’ motion for reduction of sentence without 
opinion. 
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POINT I 

The appellants’ sentence must be vacated because it 
is based upon a mistake of fact and was mechanically 
imposed. 


The threshold issue presented by this apjfcal is one of 
first impression ami involves a novel hut significant ques¬ 
tion in the administration of justice in the second circuit. 
\\ hen Judge MacMahon sentenced both the ap|>e]lants 
under the provisions of $ 4208(a)(2), lie expected that they 
could, and perhaps would, receive an early parole. He did 
not know that in fact the npjiellnnts would be forced to 
remain in prison for a longer period of time than if he had 
imposed a regular five year sentence. As a consequence 
a critical mistake of fact was made in the imposition of 
sentence requiring its vacation. 

Section 4208(a)(2) is designed to afford a sentencing 
judge with the opportunity to make federal prisoners 
eligible for release liefore thov have served the required 
one-third compulsory time inundated by ' 4202 of Title 18. 
The legislative history stress-s that a prisoner’s fwrform- 
nnee is the prime index for gaining an early release under 
4208(a)(2).* See Grasso v. Norton, 371 F.Supp. 171 
(D.C’onn. If*74). 


(-•‘llfT. the sponsor of this provision, declared that the section 
vvonM allow a orisoner s release at a date earlier than the one-third sentence 
;:»■ „ ihou1 ' 1 «he prisoner's response to the rehabilitation program 
« < l- , [>r f { ? J K" 42-1. II R. J. Rrs. 135 and H R *033 

Sf!s V °' J ‘ ,n " SC Comm ' Ure 0,1 ,h ' Judiciary. X5th Cong.. 2d 

The Deputy Attorney General Lawrence Walsh, speaking for the Denart- 
ient of Justice, supported the proposal and explained that "It would enable 
an'l s ® n,encmR )U ' ,RP ,0 . se,<-r l a broad enough range between parole eligibility 
and maximum sentence in which the board could 'see 1 (the inmate's] r ( *re,s 
and,,nck that very moment when he is bes, suited to' go Cv ,K£! 



( learly .Judge Mac. Mahon, in employing an “(a)(2)” 
sentence, did „„ with the expeetation that the parole |>oard 
would consider the appellants’ jM-rformance in deciding 
whether to grant them an early release.* However, the 
objectives of the (a)(2) sentence have been ignored by the 
parole l*oard and its well-intended purposes have ’been 
j ter verted. Statistics si; w conclusively tlmt the average 
person receiving an (a)(2) sentence serves more time in 
prison then a man who gets a “regular" sentence. 

As the chart below decisively shows, the average (a)(2) 
sentence is loni/rr than a “regular" sentence. 



1900 

1907 

190H 

HUM 

1970 

1972 

“Kcgular" Adult 
Sentence 

17.4 

20.8 

18.1 

10.1 

20.7 

24.0 

Sentence under 

4208(a)(2) 

18.7 

20.!» 

18.8 

10.0 

20.4 

2n.fi 


(higures represent months served)** 


• he parole board acting in utter defiance of Congress’ 
intent, lias simply refused to implement this provision.*’ 


earol'-'Y^unl' " f< 1 *' j n utilizing an fa M2) sentence, recently stated "The 
defendant's res|>onje to t^'"o.s'ti^‘t'i**'' i‘" '’ l " l;u '"-rs. whether the 

VMS Titans 

** t >iited States Hoard of Parole, Iliennial Kenort at 24 i lu 7 fii ti l 
report covering July ], 1970 to r„ ,,.4, Jt -4 < 1V70). I lie biennial 

serving a regular” lenience average 24^9’ ,rl nths whd a 

"(4H2) sentence" served 25.S months ' whlle «rvmg an 

«*~m f.s . 

.... 

- nse. this occurred less 7ha„ ,hree n,on*' afle: n hi'"' ' S 
oiisly, three months is a verv brief * 1 .,,,. , 1 *,' r 11 ,,,tar ceration. Obvi 

beiiavior in prison is sufficient I v commendable't?""" w,K,, ' or a Prisoner’s 
that § 42MK (a) (2) authorizes * co ’ n '™"^We t. warrant the early parol. 

alter less than three months in prno i t r "'T f,,r 1 ' ar " ,, ‘ 
expiration of a three-,ear sentence'^ “ n “ l 

' ’ t,,e * ar d Precluded from parole 

( root note continued on following pagei 
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Here the appellants, two brothers in their middle sixties, 
with no prior violations, convieted of a non-violent offense, 
will have to serve more time in prison than a person who 
received a regular five-year sentence. That certainly could 
not have been Judge MacMahon’s intention. Both the 
Slutskvs are serving sentences contrary to the wish .and 
will of Judge MacMabon because of a crucial mistake made 
in sentencing. 

An appellate court must vacate a sentence where the 
punishment was based upon a misconception of the sen¬ 
tencing statute. United States v. Lewis, 302 F.2d 440 
(4lh Cir. 1%8). Sentences have also been abrogated when 
the judge acted under a misunderstanding of the law. Rob¬ 
inson v. United States, 313 F.2(l 817 (7th Cir. 1!H>3). It is 
not beyond the power of a federal appellate court to va¬ 
cate a sentence based upon clearly erroneous criteria. 
United States v. Wiley, 278 F.2d 500 ( 7th Cir. 1000). And 
this Court has previously required a district court to 
reconsider its sentence when it appeared that the court 
may have considered improper factors. McGee v. United 
States , 402 F.2d 243 (2nd Cir. 1072). 

Tn such cases this Court has exercised its power to re¬ 
view sentences for the failure of the district judge to prop¬ 
erly exercise its discretion. United States v. Brown, 470 F. 
2d 285 (2d Cir. 1072). See also, United States v. Wilson, 
450 F.2d 405 (4th Cir. 1071): United States v. Williams, 

CFootnote continual from preceding page) 
decision-making in his case his prison performance over a length of time 
sufficient to satisfy the purposes of § 4208(a) (2).” (Grosso v. Norton, 
371 F.Supp. at 174; emphasis supplied). 

The court went on to stress: 

"But the decision to continue him to expiration of his three-year sentence 
frustrates the purpose of § 4208(a) (2) because petitioner now has lost the 
chance to demonstrate that his performance in prison over some substan¬ 
tial length of time justifies parole. He is thus now worse off than if he 
had not received the benefit of § 4208(a) (2). That situation is not merely 
ironical; it is illegal." (Grasso v. Norton, 371 F.Supp. at 174). 




'' ' K2d (I).( . Cir. lfWJT>); /„ re .1/,7 Cal. 2d ftffi 

4.IS I'.2d W7, ]()7 (’ a | j»p( r 74,; (1 !>72) 

Although these cases involve different factual settings, 
'«• spirit of their holdings are compatible will, the prinei- 
plc we urge here. Of partieiilar significance is some of the 
^fife from this Court’s judgment in I’nitrd Stairs v 

432 F2<l **» fir. 1070) where the Court va¬ 
cated a sentence beeause the trial judge was apparently 
mistaken about the defendant’s prior criminal reeord In 

! '?* »,stance, Judge Mac.Mahon (the sentencing judge i„ 
tins ease) stressed: 

‘‘Appellate courts, however, do have power to review 

.1 denial of collateral relief on a claim that a sentence 

•essof'kw" of procedures.inconsistent with due pr „. 

nent-l hf.et' ' ' ° r ' v,,, ‘ n1 ,f inf.-r»t«l with funda 
icntal d.fects resulting in a miscarriage of justice 

I *:; 1 '- '* was consistent with rudirnentnn ,h-.' 

F 2d at 8 f |? ) pr<K ‘‘“ ll,n ' s ‘ ,( ’ itin! - r authorities)”’ (432 

•ludire Mac.Mahon went on to state: 

alK- S intrm I,a r ti011 ‘r Inisun, . l **‘that is materi- 
allv untrue regarding a prior criminal record, or n,n 

'?[ ossum/dions as i„ atn, farts n frrant to 

l . 1 i; i /y ’ n ‘J" |, ' rs th ;‘ -'•'ire sentencing |>roeedure in 
'.did as a violation of due process.” (4.‘p> po,| sir 
emphasis supplied.) “ ‘ ’’ 

And finally Judge Mac.Mahon emphasized: 

‘‘I he result of the procedural irregularity is that the 
sentence rests on a foundation of confusion, mi-on 
ormation and ignorance of facts vitally material to 
intimation. II justice is to he done, a sentencing judge 
should know all the material facts. The information 
''Inch was curtailed and preclude,| here should the,,, 
lore have been received and considered. Pair adminU 
(ration of justice demands that the sentencing judge 
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will not act on surmise, misinformation and suspi¬ 
cion hut will impose sentence with insight and under¬ 
standing. Harris v. United Stairs, 32S I'.S. 102. 100. 
«0 S.Ct. 352. 15 L. Kd. 2d 240 (1005).” (432 F.2<1 H10.) 

•J'l'lge Mae.Malion, in sentencing appellants, was equally 
misinformed and ignorant of crucial facts essential to his 
judgment. \\ lien he ordered the appellants confined under 
$ 420S(a)(2), lie rejected the requirement id' the appel¬ 
lants serving a mandatory one-third of their term before 
becoming eligible for relief, lie relied upon the meritorious 
relief clause of an (a)(2) sentence which provides the 
means for a prisoner to earn a quick release based upon 
good prison performance. However, his intentions have 
been frustrated by the parole hoard’s practices and the net 
effect is that appellants will serve wore time than a per¬ 
son who receives a regular sentence. Thus, this much- 
lieralded judicial discretion is a fiction, and as a conse¬ 
quence this mistake of fact has seriously infected Judge 
MacMahon’s sentence. Accordingly, the appellants have 
been denied due process of law. 


The New Parole Guidelines 

This serious mistake of fact inherent in the sentencing 
of appellants is compounded hv the creation of new parole 
guidelines in April. 1 f>74. At that time Hie Hoard of Pa¬ 
role adopted new standards for judging the release of 
prisoners.* The Hoard has classified all the federal crimes 
in groupings based upon the severity of the offense and 
bearing the fo’lowintr labels: low. low-moderate, moderate, 
high, very high, and greatest.** 

•These guidelines are catalogued in .19 Fed. Reg. 2fJ028 (June 5, 1974). 

••For example, Immigration Law violations are classified as "low”; Selec 
tive Service Act violations, "low-moderate"; Bribery of Public Officials, 
"moderate”; Organized Vehicle Theft "high”; Robbery, "very-high”; Aircraft 
highjacking, "greatest”. 





JO ‘° t P " rf ""‘ f " r ... eharneteristies is „ 

i^zzzr f .. . . 

Tl". hoard lias eat.hlis .. seals wliereliv these eounter 

„ m K features are halaneed attains! „„„,|,er. h',„. 

' ",!" Jr “ 0 " '•''"'•iele.l of ... (offense severity- 

V ' “■ i "' “ ‘' fnir ” ••W-lwI-r elinraeteristie would 
serve 2G-32 months l„.f„„. he is .. for release. 

Inereilihle „s it may seem, the new parole r ni,leli„,.„ ,|„ 

no in any way take into eonsitlerntion tin (a)(2) sentenee 

lie board. stubbornly rnntinnintt its ilistnste for the ( a )' 

r , '.' l,ns ... Itmored this remark,. pr „. 

Z 1Z r n " Wi " . .. ... These 

y. 11} sell release times are now applied in 'I2'J.'H'i „f 

the eases evaluated for parole. Grass,, V. V o,,„„. tff, V 

•^upp. IIP (I). Conn. l‘» 74 ). 

Sin,,- M,„ and .Julius Slutsky have I,,,,, convicted of i„. 
f ° Tm ,lX , vas i°n involving an amount of over $100 000 
W 7 ( r " V, • S ‘ ,,, t,,Hl ♦•«*y "i" I- Hnw.ifl M | as “verv hi*h" 

", i-li-m an 11 point off,-n,lor characteristic score 

, / Wl11 f ” r "‘lease until tl.oy have served 

20 in Prison. I la,I they received » 

S raiylit five year sent,me,., they would have boon elimhle 
tor parole after they bad served L’O months.* 

Since hath the Slutsky* have earned an “11” salient 
laetor^rat.njf, they are. in effeet. nd.ju.lned ready to re- 

•Jks?. to E^rup in . v o 0, s v i n oo K ^ r°r ,han ■ »oia,,**! 

anything o W ^ ~ arr **• 




turn to society.* Accordingly, the Slutskys under an 
(a)(2) sentence should be released within 4-5 months.** 
Both because of the parole board’s refusal to implement 
an (a)(2) sentence in accordance with eongessional intent, 
and because* of its own arbitrary guidelines, the Slutskys 
will have to remain in prison for approximately 2<i months. 
This deplorable situation is so patently at odds with the 
manifest intent of an (a)(2) sentence as to call for immedi¬ 
ate corrective action by vacating tin* sentence. 

It has been said that justice is measured in many ways, 
but to a convicted man its surest measures lies in the fair 
ness of the sentence lie receives. Sheppard V. I nited States, 
257 F.2d 2!Ki, 2!*4 (tith C'ir. 1J15S). The enlightened and civi¬ 
lized considerations inherent in an (a)(2) sentence should 
be real and not nominal. 

The deterrent feature of a five year sentence (whatever 
it may be) is gained at the time the judgment i* imposed 
and publicized. We are now concerned with other social 
imperatives such as rehabilitation, and social readjust¬ 
ment. Each of these considerations are compatible with 
an early release of two men who are in their mid-sixties, 
have never committed a crime before, will ultimately pay 
any tax owed to the government and are able to return to 
their families where they are desperately needed. They 
of course will remain under the supervision of the parole 
board for a full five years. The only concern now i* re¬ 
habilitation and the necessary assurances that they are 
no longer a threat to the community. 

• Neither have any prior convictions, prior incarcerations, parole revocations 
or history of heroin; both are college praduates with employment and wives 
and children awaitinp their release. 

** Although under an Ca> f2) sentence a prisoner can lie released within 30 
days, classification normally takes 2 months and the release procedures consume 
another 00 days. 



Another basis for invalidating the appellants' sentences 

chanical UP ° U ' > °' irt ’ K empl °y in b' * “fixed and me- 

‘ Hal approach of imposing sentence rather than a 

nil etui appraisal of the variable components relevant to 

tbo sentence upon individual basis” United V/I/ 

Schulz, Docket No. 74-1455 (2d Cir., July 23, 1-174); United 

‘r V' 1<lk(r ' 487 F ' 2 ' 1 360 <2(l Cir. 1074); Wools™ v 

. f <2 ‘‘ Cir l972 >- Althuurt Judp> 

M ,l "’" ,l " t that l„. was ampInviliK 

a mechanical approach by reason of his use of an (a)(2) 

sentence, in reality he is, for because of the parole board’s 
-Ichance ot 4208(a)(2), the result is the same. According¬ 
ly, appellants’ sentences should be vacated. 

We must never become so fascinated with the art of our 
-nterpr.se that we lose sight of its human goals. Here two 
-l« -rly men who never harmed anyone, have been clapped 
r “o prison and will be unlawfully confined there for at least 
wo years because of a misunderstanding of the applica- 
«f an ’(a)(2)” sentence by Judge MacMahon. Com- 

,UO, » S 7 S “ an<1 h,,n,nn - 1 — n -y dictate that the sentence be 
vacated with direction that their sentences be reconsidered 
in light of the parole board’s refusal to implement the pro¬ 
visions of 4208 (a)(2). 

I 'n-ler the circumstances of this case we respectfullv re- 
that the resentencing be assigned to another judge 
»o j or t ie judge’s sake and for the appearance of jus¬ 
tice. Mawson v. United State*, 403 F.2d 20. 31 (1st Cir 
1072): United States v. Srhuarz. supra 



POINT II 


The District Court abused its discretion in impos¬ 
ing such a harsh sentence upon the appellants, and 
therefore this Court should reduce it. 

The time has come for this Court to a hum Ion the obsolete 
rule of non-review of sentences. We ask that this Court 
review the ruthless punishment imposed upon Men and 
Julius Slutsky and reduce it. Section 21(H) of Title 2S cm 
powers the Court to exercise that authority This ease, 
better than any other, illustrates the "extreme anarchy of 
sentencing” and calls for this Court's immediate inlerven 
tion.® 

The sawdust rule of non-review has become gr<*atly 
eroded by the tides of severe sentences in this circuit during 
the last decade. In that time an increasing number of 
courts have adopted the policy of appellate review.** The 
number of state jurisdictions authorizing the review of 
sentences has grown to 25.* * * Canada, France, Italy, India, 
Japan and Pakistan, to name only a few countries, allow 
for the review and modification of sentences on nppen 1 
“The Cnited States is the only nation in the free world 
where one judge can determine conclus'vlv. decisiv»!\ 
and finallv the minimum period of lime the defendant 'mis* 

• W. Zutnwalt. Anarchy of Sentencing in the Federal Courts, 57 IcmcATno 
96 r1973 >. 

•• Woolscy v. United States, 478 F.2d 139 (8th Cir. 1973) ; United States v 
McKinney, 466 F.2d 1403 ( 6th Cir 1972) ; United States v. Daniels, 446 F.2d 
967 ( 6th Cir. 1971) ; United States v. McCoy, 139 U.S.App.D.C. 60, 429 F.2<! 
739 (D.C.Cir. 1970) ; Thomas v. United States, 368 F.2d 941 (5th Cir. 1966) ; 
/.each v. United States, 334 F.2d 945 (D.C.Cir. 1964) ; United Stales v. It'ilex 
2fH F.2d 453 (7th Cir. I960). 

*** Alaska. Arizona, Arkansas. California, Colorado, Connecticut, Idaho, 
Illinois, Indiana. Iona. Kansas Maine. Man ’.n il, Massaclm-ott - \fis,otri 
Montana, Nebraska, New Jersey, New York. Ohio. Oklahoma. Oregon, Penn¬ 
sylvania, Tennessee, Wisconsin. 





remain in prison, without being subject to „„ y review „f 
nis determination.”* ' 
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A questionnaire on appellate review was submitted to 
the judges attending the Judicial Conference of the Court 
of Appeals for the Second Circuit in September of 19G2 on 
the question, “Should then* be some rev> w of sentences?' 
Thirty-eight judges (7 circuit, HI district) voted yes. Si\ 
(1 circuit, :> district) voted no.* Members of this Court 
should not allow the mere non-feasance of the Supreme 
Court to intimidate them to act in opposition to the dictates 
of their own collective conscience.** 

Just as appellate judges are expected to forge a com 
posite view in other areas of the law, they should develop 
a more uniform approach to the perplexing problem of 
sentencing. Such a judgment, involving the most terrifying 
sanctions that can be imposed by a civilized society, should 
be subject to review in the same fashion as other judgments 
involving the fixing of bail, rulings on evidence, pretrial 
motions, and other decisions ordinarily made by a trial 
court. 

Apart from the constitutional, statutory and supervisory 
basis of power to review sentences, there are other fxT 
susasive reasons that support appellate re-examination. 
Not only will trial courts receive better leadership under 

CFootnote continuer! from preceding page) 

In 1968 the American Bar Association approved a report favoring appellate 
review of sentences and formulated standards. 

The Hon. I-awrence W. Pierce, of this district, addressing the American 
Correctional Association this year, disclosed that sentences in the United States 
are generally the longest of any industrialized nation and criticized some of the 
sentences in the Southern District. 15 Cr.L. 2127 

The Hon. Marvin Frankel, one of the most distinguished jurists in this 
district, has attacked the sentencing process in our country in his book, Crimi¬ 
nal Sentences: Law Without Order, which is a major contribution to the 
literature of the law governing sentencing. 

* Symposium, A /’peltate Review of Sentences. 32 F.K.D. 249, 319 (1962). 

*• The non-review doctrine has been articulated primarily by the courts of 
appeal; the Supreme Court's responsibility for the doctrine is limited to merely 
dicta. United States v. Tucker. 404 U S. 443, 447 (1972); Core v. United 
States. 357 U.S. 386, 393 (1958); Rlockburqer \. United States 284 U.S. 2*19 
305 (1932). 
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formulated guidelines for the sentencing process, hut other 
errors will he readily apparent and easily corrected on 
appeal. It seems unlikely that the availability of procedural 

review would generate a large number of time-consuming 
apjieals. 

The general doctrine of non-review is in disrepute. Mam 
appellate .judges, including one outstanding member of this 
( ourt, have acknowledged that the rule against review is 
so uncongenial that when faced with excessive but legal 
sentences, they tend to comb the trial record closely j„ 

search of an error upon which to base a reversal of a con 
viction.* 

I Ins Court, as the colossus of the circuit courts, should 
take the lead ami lend its steadying voice to this disordered 
area of the law which is out of joint with modern social 
imperatives. Our courts can no longer afford to remain 
silent. To do nothing is to condom- merciless sentences 
which are inhumane and shame our civility. 

This Court crossed the Rubicon of this issue in Vailed 
States v. Schwarz , Docket No. 74-14r>. r > (2d Cir., .July 23, 
H>74), when it reversed a drastic sentence imposed upon a 
young girl convicted of a drug offense. The Court there 
concluded that the trial judge had “employed a fixed an I 
mechanical approach in imposing sentence, rather than a 
careful appraisal of the valuable components relevant to 
the sentence upon an individual basis.” (Id., slip op. at 
4fib4.) The Schwarz opinion marches on to the irresistible 
conclusion: “This situation requires us to invalidate the 
ntenci • {Id., slip op. nt 4f)f!4: emphasis supplied.) 

7In' Hon Charles E. Gark, formerly of this Court urifcil ■ 

1.'r!:v 3 762. 574.7W?" 'A# (5lcm‘ 




The bright glare from tlii.s fearless opinion lias lit up 
the whole firmament of the law of sentencing anil has re- 
ignited the tires of concern over insufferable sentences 
originally banked in McGee, (iercasi, Driscoll and other- 
cases in this circuit.* Schwarz forms the flashpoint for 
the overthrow of this discredited regime of non-review. 

r I he existence of such a crude rule allows one district 
.judge within a circuit to exploit a form of feudal power to 
the detriment of all other courts and thus our system of 
justice is victimized. Here the veil of justice was torn b\ 
4tTi- casing into prison of two old men for five years and the 
law’s worst brutality was exposed District judges must be 
reminded that the exercise of this awesome power is not 
beyond reproach. For the survival of any enlightened svs- 
tem of justice is dependent upon the responsible wielding 
ot authority. Review of that exercise of force encourages 
its responsible use, whereas unsupervised sentencing is 
bound to sponsor abuse. Thus, the sentences of appellants 
should be reviewed and modified. 

Here two men with perfect records and tine families 
have been condemned to prison for five wars. I nder the 
classification of “white collar crimes" in the parole board’s 
bienniel repot. Table XIII, it is revealed that those de 
fendants serve almost hall of the prison time levied upon 
them.** That means that the appellants will spend approxi 
mutely lit) months in prison. As a result, the appellants 
will serve more time in prison than Ton;, “Dud v" Cornlln. 
reputed Mafia leader: Daniel Motto, labor racketeer: llencv 

* The menace of barbarous sentences lias stalked across pages of this Court’s 
reports for over a decade. United States v. Gervasi, 465 F.2d 762 (2d Cir 
1674) ; Untied States v. Driscoll. 4% F.2d 252 (2d Cir. 1674) ; United States v 
Saylor, 461 F.2d 1127 (2d Cir 1674) ; McGee v. Ignited States, 462 F2d 241 
f2d Cir. 1672) ; United States v. Dzialak, 441 F.2d 212 (2d Cir. 1671). 

••United States Board of Parole, Biennial Report (1670) at p. 24 See 
page 110 of the appendix. 
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of bank robbery (69.(5 months) and narcotics (02.4 months). 
Tt is staggering to believe lliat the average bank robber 
and drug pusher convicted in New York receive sentence's 
that are* only nine months and two months longer than the 
punishment imposed upon the Slutskys. As a consequent . 
this case, better than any other, points up the inequities 
in our sentencing system and the desperate need for some 
appellate* supervision. 

The great emphasis today upon uniform sentences is 
based upon tin* concept of equal protection under our law. 
It is manifestly unjust that one man can be condemned to 
prison for five years for tax evasion, while all others 
receive sentences less than a year in length or are placed 
on probation.* The President's Commission on Law En¬ 
forcement and Administration of Justice, in their Task 
Force Report, stated: 

“The correctional strategy that presently seems to hold 
the greatest promise, based on social science theory 
and limited research, is that of re-integrating the 
offender into the community. A key element in this 
strategy is to deal with problems in their social con¬ 
text, which means in the interaction of the offender 
and the community. It also means avoiding as much 
as possible the isolating and labeling effects of com¬ 
mitment to an institution. There is little doubt that 
the goals of re-integration are furthered much more 
readily bv working with an offender in the community 
than by incarcerating him." (Till. ITi.siin.vrV Com¬ 
mission ox Law Essoiickmi vi -n \ >m vhkn or 

JrsTiu:, Task Fowl: Riiwi : ('oiiiikction • 2* 19(57) 

* As ail example, the Hon. Walter E. Hoffman, in sentencing Spiro Agnew 
on charges of income tax evasion, stated on October 10. 107.1 

"We come then to the charge of income tax evasion which, as 1 stated, is a 
felony and a most serious charge in itself. In approving the plea agree¬ 
ment ... 1 have not overlooked my prior writings and sentences in 
other income tax cases. Generally speaking, v.'ncrc the defendant is a 
lawyer, a tax accountant or a business executive, 1 res >rt to the practice 
of imposing a fine, and a term of imprisonment hut provide that the actual 
jicriod of confinement be limited to a period >f from t.o to five months, 
with the defendant Ix-ing placed on probation for the balance of the term.” 
(New York Times, October 10. 1073) 






11'<‘ American Bar Associations Committee on Stand 
nrds tor Criminal Justice has concluded: 

like a „!- r n/r iti0n 'f ,,ro ' M ‘!' l > ' '••"•••I «« a sentence Just 
k anj other sentence. It is an attempt hv society to 

• pose a sane ion which will accomplish' its goals, 
.lust as an} other sentence is designed to do Tt„. 
(act that it differs from other sentences in that the 
< e endan remains subject to a prison term if he does 
not comply with the conditions of his release does not 

nS” °ATM q T» rf ‘ th< ‘ ""I! f0P confusin K termi¬ 
nology. ABA I ROJKC'T ON Standaros for Criminvi 

Ji' stick, St\n i(Mins Ri:i.\tini; TO I’iiohation ‘>f, (An- 
proved Draft 1!>7<M. ' 

I lie Committee carefully enumerated man} of the rea 
sons why prohat ion is desirahle In ,t ;I t 

“Desirability id' I’robation. 

I'rohation is a desirahle disposition in appropriate 
cases because: ' 

(i) it maximizes the liberty of the individual while 
at lie same line vindicating the authoritv of the |„« 
and effectively protecting the public from'further vio 
lations ot the law: 

l i affirmatively. promotes the rehabilitation 
tacis- ° ' n < r *' normal lomninnity con 

tm) it avoids the negative and frequenth stultil\ 
ing effects ol confinement which often severoh and uii 
necessarily romp icate the reintegration of the offendc 
into the community: 

(iv) it greatly reduces the financial costs to the 
public treasury of an effective correctional system; 

(v) it minimizes the impact of the conviction upon 
innocent dependents of the offender." 

(Standards Relating to I’rohation 27 ) 
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This tidal wave of authority, carefully researched and 
studied, compelling probation in cases where tin* offense 
is non-violent and the defendant is capable of rehabilita¬ 
tion, grows day by day.* 

In light of these compelling authorities, there is no ra 
tional basis for the pitiless sentences inflicted upon tin- 
appellants. 

The lives of Hen and Julius Slutsky have been ruined 
by the calamity of these convictions.** They have been dis¬ 
graced and have drunk their shame to tin* dregs. Their 
families have been broken and shattered by this tragedy. 
There is nothing more that can be done to them—they have 
been robbed of everything. T<> keep these two elderly men, 
one of whom is critically ill. penned up in a cage is un¬ 
civilized. It accomplishes no purpose. At their five, tliev 
cannot endure confinement. A humane system of justice 
should allow them to spend their remaining flays with 


* New York State Div. of Probation, Dep't of Correction, An Evaluation 
of Probation Scions; A Stcdv in Post-Discharoe Recidivism (1964) : 
The Results of Probation (L. Redzinowitz ed. 1958) ; J. Rumnf.y ft Miirfiiy, 
Probation and Social Adjustment (1052> ; M. Grew hi it, Penal Reform 
.109-12 (1 948 ) ; 2 Attorney General’s Survey of Release Procedures : Pro¬ 
bation (1939); Commission on Probation, Report on tiie Permanent 
Results of Probation, Mass. Senate Dir-. No. 431 (1924); Scarpitti & 
Stephenson, A Study o', Probation Effectiveness, 59 J. Crim. L.C. ft P.S, 361 
11968) ; Davis, A St v of Adult Probation Violation Pates by Means of the 
Cohort Approach, 5 j. Crim. L.C. ft P.S. 70 (1964); England, What i.r 
Responsible for Sa .,factory Probation and Post probation Outcome*. 47 J. 
Crim. L.C. ft P.S. t/>7 (1957); Diana, Is Casework in Probation Necessaryf, 
34 Focus 1 (1955); England, A Study of Postprobation Recidivism A mono 
Eire Hundred Federal Offenders, 19 Fed. Prob. (Sept. 1955), at 10; Caldwell, 
Preview of a A etc 7 ype of Probation Study Made in Alabama, 15 Fed. Prod 
(June 1951). at 3; Monachesi, A Comparison of Predicted with Actual Pesults 
of Probation. 10 Am. Soc Rev. 26 (1945) ; Hughes, An Analysis of the Record , 
of Some 750 Probations. 13 Frit, J. Ed. Psych. 113 (1943) ; Gillin Hi Hill. 
Rural-Urban Aspects of Adult Probation in H’isronsin. 5 Rural So< 314 
(1940) ; Menken, The Rehabilitation of the Morally Handicapped Is I Crim 
L.C. ft P.S. 147 (1924). o ■ . j. -rim. 

*• It is a matter of public record that the appellants were forced to divest 
themselves of their interest in the N’evele Hotel liecausc il holds a state liquor 
license. Ren Slutsky resigned as chairman of the New York State Under 
Authority and both appellants resigned as directors of tin- Monticello Raceway 
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POINT III 

The Trial Court’s denial of a hearing in connec¬ 
tion with the motion for a new trial was error because 
issues of fact were presented. 

The convictions of Hen and Julius Slutsky raise the 
gravest constitutional doubts. Our newly discovered evi¬ 
dence shows conclusively that the entire tax deficiency 
claimed by the government is fully explained by the deposit 
of cashed payroll checks in the Nevele’s checking account. 
We have carefully pointed out in our statement of facts 
how the government merely tabulated all the appellants' 
bank deposits and after reducing that sum by easily iden¬ 
tifiable non-income items, charged the entire remaining 
amount as income without any reasonable basis for doing 
so. 

The government grievously failed to investigate over S 
million dollars in deposits in the Xevele bank account. 
The ironclad facts furnished to tin* Court proving that 
there was no tax defiiciency were fully verified by affidavits, 
llaskin & Sells, one of the most reputable accounting firms 
in the nation, audited the Xevele accounts and certified tin* 
amounts of payroll checks cashed and deposited in a Xevele 
checking account. They further verified that this fully 
accounted for the tax deficiency charged bv the government. 

This critical proof was uncovered quit accidentally when 
counsel was investigating some of the Xevele’s transac¬ 
tions in preparation of the petition for certiorari. The 
payroll cashing leads were traced back to several busi¬ 
nesses that supplied large sums of cash to the Xevele to 
meet these financial demands. These companies, as point¬ 
ed out in our fact situation, were unconnected to the opera- 





t,0n i ° f tlle Nevele an,J therefore the newly discovered 
evidence wa.s understandably not detected by the appel¬ 
lants trial counsel. 

On the other hand, Hen and Julius Slutsky ,md been 
advised by their attorney that the government had uo case 
against them (2d, 44, 47, 48). As a consequence, they were 
not made aware of the importance of the payroll cashing 
operation of the Nevele. This was understandable in the 
prosecution of a complex tax case where the government 
was proceeding on a bank deposit method of prosecution 
-Neither Hen nor Julius Slutsky are accountants and neither 
anticipated that these transactions would pinv a critical 
part in their defense. Accordingly, it was' reasonably 
urged in the court below that this evidence in all respects 
was new and the failure to learn of it was not due to the 
appellants’ lack of diligence. 

In °rder to secure a hearing on a motion for a new trial 
a pnma fan e case must be established showing that the 
crucial evidence was (1) discovered after trial. (2) could 
not, with due diligence, have been discovered earlier. (2) 
is material to the issue litigated and (4) would have prob¬ 
ably affected the integrity of the verdict at trial l mini 
.Wes- V. Costello, 257, F.2d H7<\ (2d Cir., rrrt. denied 227) 
-S. 027 102X); Tniilor v. Vniied Slates, 4X7 F. 2d .207 (2d 

Fir. 1072); Johnson v. United Stales. 207 F 2d 214 toll, cir 

1022 ). ' ,r> 

We recognize that there is a high mortality rate for new 
trial motions and that they are not looked upon with kind- 
ness by appellate courts. United Stales v. Catalano, 401 

• 2< l f2,1 r ' r - Hut our judicial svstem is littered 

With the wreckage of men’s lives who have been unjustly 
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convicted of’ crime and this terrifying realization warrants 
the continuous re-examination of cases where men have 
been tragically misjudged.* 

In our case it is undisputed that the evidence was dis¬ 
covered after trial; is critical to the central issue of the 
case, and would clearly result in the acquittal of the appel¬ 
lants in a retrial.** 

The trial court, in denying appellants’ motion became 
preoccupied with the question of whether this evidence 
should not have been unearthed prior to trial. It is al¬ 
ways difficult in a complex case of this nature to set forth 
in writing why certain remote facts were not discovered 
by another lawyer who tried the case. However, at a 
hearing appellants were prepared to prove convincingly 
that in the context of this whole case it is easily under 
stood how this important evidence remained uncovered. 

* The late Mr. Justice Frankfurter, while a professor of law at Harvard 
University wrote: 

"All systems of law, however wise, are administered through men, and 
therefore may occasionally disclose the frailties of men. Perfection may not 
be demanded of law, but the capacity to correct error of inevitable frailty 
is the mark of a civilized legal mechanism. Grave injustices, as a matter of 
fact, do arise even under the most civilized systems of law and despite 
adherence to the forms of procedure intended to safeguard against them.” 
(F. Frankfurter. The Case ok Sacco and Vanzetti, University Library 
Ed., 1962) 

■** The trial court erroneously concluded that this crucial evidence would not 
have affected the outcome of the trial because there was no showing that the 
funds from these separate enterprises was “not part of that income.” Whether 
or not these funds were income to these other businesses would not affect its 
non-income quality to tne Nevelc Hotel and Ben and Julius Slutsky as prin¬ 
cipals in that enterprise. 

The trial court further complained that these transfers of funds were not 
documented. It was indicated to the court that these transfers could lx* verified 
by checks and other instruments. However, there is a limit to how much of 
this evidence can be crowded into motion papers. As it was, our motion papers 
ran over 54 pages. However, at a hearing all of this proof could have been 
nroduced. 


The brief reference by the defense during the trial 

' .. deposited in the Novels account 

was misconstrued by Judge MacMahon.* 

Tide passing reference to the deposit of cheeks, i„ a lint- 
tied amount, ,n the Nevele account in no wav related to the 
advances of close to one million dollars made by other 

enterprises to the Nevele llo„.| over a thr. year' period 

0 t,,ese ^heck-cashing demands. This critical evi 
deuce, unrelated to the cash kept „„ hantl, was understand- 
ably undiscovered by appellants’ trial counsel. 

The very least the appellants were entitled to was a hear- 
on the substantial issues raised by their motion for a 
new trial, f nited States v. Troche, 21.3 F.2d 401 (2d Cir. 
10;t4); Taylor v. V nited States, 4H7 F.2d 307 (2d Cir 1073 ) 
Because of the complexity of the issues ami the magnitude 
o appellants’ claims, it was virtually impossible to store 
all the information available in a set of affidavits. Tn a 
hearing appellants could have presented a mountain of 
documentary evidence in the form of checks, ledger sheets 
l.ank statements and other certified proof supporting their 

Ham.. I he incompetence of counsel issue should also have 
lieen judicially investigated. 

Ifcccntly (his Court in Ta„l„r v. l m/,-,1 Slate,. , v pra 

con. lndcd that n ii.-arin- slum.. l„,, conduct.,! „ 

ntoiton lor a new trial where then, were conflictiog affidn- 
uls. Ami today ,t i» welUettled, in hahra, n ,r,m, proceed 
mgr. If liter,. i» „ conflict of the facta. „ hearing i» contain,- 
tlonnfly required. Wat,.,, v. :ll(i |. J. |n| , |:M , | . 

Iii'Irc Mac Mahon in his opinion states- 

thr obvious !rn port a ncc ^of' suc'h Evidence"f 73 ; mn ‘ ,nCOn, ’ e 1 ° Urc ”' 
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Walker v. Johnson, 312 U.S. 275 (1941). In tin* latter case 
tlx* Supreme Court stressed: 

“It is true that they [allegations of factl are denied in 
the affidavits filed with the return to the rule, hut the 
denials only serve to make the issues which must Is- 
resolved by evidence taken in the usual way. They can 
have no other office. The witnesses who marie them 
must l>e subjected to ,examination ore tenus or by 
deposition as all other witnesses. Not hv the pleadings 
and tile affidavits, but by the whole of the testimony, it 
must Is* determined whether the petitioner has carried 
his burden of proof and shown his right to a discharge. 
The government's contention that his allegations are 
improbable an/I unbelievable cannot serve to deny him 
an opportunity to support them by evidence.” (312 U.S. 
at 280, 287; emphasis supplied.) 

Hearings were conducted in the United States District 
Court for the Southern District of New York in the follow¬ 
ing cases: United States v. Edmund llosner, Crim. No. 
1030-72 (S.D.N.Y., Bauman, .1.): United States v. Goldman 
and Catalano, Crim. a. 522-72 (S.D.N.Y., Bauman, .1.). 
In United States v. DeSapio , Crim. No. 1012-08 (S.D.N.Y., 
Tyler, ,J.), a hearing was held on a pre-judgment motion 
for a new trial.* and in United Stales v. Eolisi (Anthony). 
410 F.2d 573 (2d Cir. 1900), a new trial was granted even 
though the new evidence “‘probably’ would not have pro¬ 
duced a different verdict. . . . even though the testimony 
is more relevant to punishment than guilt, and even though 
the testimony’s primary effect would only be to impeach 
the credibility of the accomplices . . .” (410 F.2d at 578.) 

Our case is even stronger than those cited above because 
we have shown conclusively in our motion for a new trial 

• See United States v DeSapio, 435 F. 2( 1 272. 2H6 < 2d Cir. 1970 k Set* also. 
United States v. Rurtman. Crim. \o. 435-69 (S.D.N.Y., 1970. Cannclla, J.). 
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that tho tax deficiency charged by the government is com¬ 
pletely wiped out by the payroll checks cashed and deposited 
m the Nevele account, In other words, the alleged un¬ 
reported income, charged by inference. is fullv explained |, v 
the vast amount of payroll checks deposited in the business 
account. To have not conducted a hearing in this case in 
he face of tins overwhelming evidence was unpardonable 
Certainly this was the very least a civilized system of justice 
owed to the appellants. Such a hearing would cost the 
government very little and in this ease we urge will ulti¬ 
mately result in a new trial and a verdict of acquittal. For 
all ol these reasons the order of Judge MacMahon should 
I* reversed and the case should be remanded for a hearing 
on the issues raised in our motion. 

Cpon a remand of thi, raao to tho ditrtriot court, hail 
ohould 1,0 tt ran tod tho appellant, podia* „ dotorndnatiou 
of tho proceed,,** Mow. In fmM «./„ v . Persic, m 
KSupp. ton, um-m ,k.i»..v.v. ,„ 72 ). bait »a, 

poiKlmtt an appeal from the ..at of „ motion for a no- 

' ""'“'"'y th " r " i» aufficient merit in each of tho 
™ IO ” S ." rK "' 1 111 these proceed in*s to authorize hail 

£o ;z. r :r' u,im - c, * n v - r * iM **•'«».«sn, 

18 (1062): Sellers v. United States, Hf» S.Ct. (19GH). 

Conclusion 

Criminal punishment in.pos.Hl by a judge involves the 
<xerci.se of one of government s most dangerous powers In 
h.s mofjern age to suggest that the misuse of that authoritv 
should not lie subject to review is unthinkable. The rule 
of no„-rev.ewability is an anachronism and is out of joint 
with a rational system of law. 



We who hear the burden of trying to make whole those 
who have l>een harmed must never lose confidence in the 
capacity of our courts to right a wrong. There lies the 
genius of our legal process. For we are all the caretakers 
of our legal system, both lawyers and judges, and although 
we can take pride in its achievements, we also must bear 
the responsibility for its failures. The question is—how- 
much longer will this draconian rule of non-review be al¬ 
lowed to cloud the reputation of this Court. The principle 
we urge is consistent with basic due process and its coming 
is inevitable. It is just a matter of time. And when this 
Court takes that vital step forward, courage and example 
will have played an imjMertant rule in that judgment. 

For all these reasons the appellants’ sentences should be 
vacated or in the alternative a hearing should be conducted 
on the motion for a new trial and the motion to reduce; the 
sentence and bail should be afTorde*d the appe Hants pending 
the disposition of those matters. 

Respectfully submitteel, 

E. Stewart Jones, Esq., 

28 Second Street, 

Troy, New York 12181, 

(518 ) 274-5820, 

Hehau) Price Fahringer, Esq., 

One Niagara Square, 

Buffalo, New Ye>rk 14202, 

(716 ) 856-8400, 


Attorneys for Appellants. 





Appendix A 


1!>7J SEN! ENCINU STUDY FOH THE SOUTHERN 
DISTRICT OF NEW YORK* 


l»v V\ liitney North Seymour, Jr. 

,,p ” * «»“**• **■ »«»™> sd*y 


Offenses 

Hail Jumping 

Hank Embezzlement 

Hank Robbery 

Bribery 

Counterfeiting 

Forgery 

Gambling 

Guns 

Immigration 

IRS 

Interstate 

Narcotics 

Perjury 

Postal 

Embezzlement 

Other 

Rackets & Extortion 
Securities 
Fraud 
Theft 

Selective Servict 
Totals*** 


I.ikcliliood of Imprisonment Average Length of Prison Sentences 


SONY* 

66.7% 

23.2% 

82.8% 

25.0% 

51.7% 

41.6%, 

57.2% 

50.0% 

50.0% 

35.4% 

54.8%, 

77.0% 

50.0% 

44.3% 

43.7% 

46.3% 

55.5% 

70.4% 

66.7% 

100 . 0 % 

63.3% 

43.8%, 


All Federa 
Courts** 

66 . 2 % 
19.5% 
91.8% 
42.5% 
53.7% 
42.8% 
29.9% 
45.3% 
42.8%, 
36.5% 
43.7% 
70.6% 
53.0% 
40.7% 
19.0% 
47.3% 
47.1% 
55.4% 
21.5% 
57.4 % 
27.8% 
43.8% 


SONY* 

10.0 months 
18.0 months 
69.6 months 
11.0 months 

14.8 months 

16.8 months 
3.3 months 

28.2 months 
2.5 months 
5.9 months 

18.1 months 

62.4 months 
5.2 months 

18.8 months 
5.0 months 

20.1 months 

46.2 months 

31.8 months 

20.5 months 

36.5 months 
12.4 months 

35.2 months 


All Federal 
Courts** 

25.6 months 

51.3 months 
124.1 months 

15.1 months 

40.3 months 
32.0 months 

14.5 months 

32.1 months 
6.4 months 

10.4 months 
33.8 months 

46.4 months 
28.0 months 

32.5 months 

11.6 months 

50.5 months 

31.2 months 

38.7 months 

38.7 months 

22.2 months 
38.1 months 


- 38.1 month 

October^' 197 *2 ^ on SCM,cnce im I*>**‘l 'luring six-month period front May. 

imposed durii» the fiscal year 

Director of the Administrative Office of tlw l i^ jrt c jf l ^ e Annua! Keport of the 

sra snsa.- ——*^s ' s 

tts »-• 


Kroujicfl according 
Kiven in the report. 

1 —. . "win mi* data 

and ttlT&rZ&nX jft-jSOMY 


* Published in the New Y< 
at p. 165. 


<k Statk Hah Jolh.sal f April 1973) 


[>p. 163-171 ; graph 






